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Poccunckon ®epgepauum

INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYIA POCCUNCKOU ®EJEPAITNU

[0 Jelly O IIPOBEPKE KOHCTUTYLUMOHHOCTH IIOJIOKEHUH CTAaTbU 31!
@enepanbHOro 3akoHa «O TOCYAApCTBEHHON PpEruCTpalMyM IIpaB Ha
HEJABMYKMMOE UMYIIECTBO M CIEJIOK C HUM» B CBSI3H C Kajo00# rpak/iaH
B.A.Kus3uk u I1.H.I1y3sipuHa

ropoxa Cankr-IletepOypr 4 wrons 2015 roga

Koncturyunonnsiit Cyn Poccuiickoit @enepannu B coctaBe IIpeacenarens
B.JI.3oppkuna, cyaeit  K.B.Apanosckoro, A.W.boiinoBa, H.C.bonnaps,
I''A.T'amxueBa, FO.M.lanunosa, JI.M.)Xapkosoii, I'.A.)Kununa, C.M.Ka3aHiiesa,
M.N.Kneanaposa, C.J1.Kus3eBa, A.H.KokotoBa, JI1.O.KpacaBuukoBoi,
C.I1.MaBpuHa, H.B.MenbHuKOBa, 0. 1.Pynkuna, 0O.C.X0oxXpsiKOBOH,
B.I'.fIpocnaBuesa,

pyKoBoACTBYsich crtatbet 125 (wacts 4) Konctutyuum Poccuiickoi
®denepanuu, MyHKTOM 3 4acTH MEPBOM, YACTSIMU TPETbEM M YETBEPTOU CTaThU 3,
qacThIO MepBoii cratbu 21, craTesimu 36, 471, 74, 86, 96, 97 u 99 dexepaabHOro
KOHCTUTylIMOHHOTO  3akoHa «O  Koncturynmonnom Cyne  Poccuiickoi
denepanumn,

paccMoTpen B 3acedaHud Oe3 MPOBEICHHS CIIYIIaHUS JCJIO O IPOBEPKE

. 1
KOHCTUTYIIMOHHOCTH TOJoXeHu ctatbu 317 @enepanpHoro 3akoHa «O
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FOCY/IApCTBEHHOM PETUCTpPALlMM TMPAaB HAa HEIBUKHMOE MMYLIECTBO U CIEIOK C
HUAM.

[ToBoOM K paccMOTpeHHUIO Jeia sSBUjach xkanoba rpaxaaH B.A.Kuas3uk u
I1.H.ITy3pipuna. OcHOBaHHEM K PAacCMOTPEHUIO Jiefla SBWJIACh OOHAPYKUBIIASICS
HEOIPENICIICHHOCTh B BONPOCE O TOM, COOTBETCTBYIOT Jin KoHcTUTynuu
Poccuiickont @enepannu ocriapuBacMble 3asiBUTEIIEM 3aKOHOIIOJIOKEHHUS.

3acnymaB cooOmeHue cyabu-nokinaguuka [ A.l'amxueBa, wuccnegoBan
NpPEJCTABICHHbIE JOKYMEHTbI W WHbIe MaTtepuanbl, KoHcTtutyuuonHsii Cyn

Poccuiickon Penepanuun

YCTAaHOBHUI:

1. Cornacro cratbe 31 ®enepanbHOro 3akoHa ot 21 urons 1997 roga Ne
122-®3 «O rocynapCTBEHHOM perucTpaIiiy MpaB Ha HEJIBUKUMOE UMYIIECTBO U
CIEJIOK C HUM» COOCTBEHHHK J>XHJIOTO IOMEIICHUS, KOTOPHIM HE BIpaBE €ro
UcTpeOoBaTh OT JOOPOCOBECTHOTO MPUOOpETATENs, a TaKke T0OPOCOBECTHBIN
npuodpeTaTenab, OT KOTOPOro OBLIO UCTPEOOBAHO KUIIOE TMOMEIIEHHUE, UMEET
IpaBO Ha pa30BYK KOMIIEHCAIMIO 3a cyeT Ka3Hbl Poccuiickoil Penepanuu
(mynkt 1); KoMmIleHcauus, MNPEeIyCMOTpEHHas IMYHKTOM | JaHHOW CTaThH,
BBITJIAYMBAETCS B CIy4Yae, €CJIU M0 HE 3aBUCIIIUM OT YKa3aHHBIX JUL IPUUYUHAM
B COOTBETCTBMU C BCTYNMBIIMM B 3aKOHHYIO CHWJIY pEIIEHHEM CyAa o
BO3MEIIEHUN UM Bpe€lla, TPUUYMHEHHOTO B pPE3YyJbTaT€ YTPAThl YKAa3aHHOI'O B
JaHHOM CTaTh€ MMYLIECTBA, B3bICKAHUE IO HMCIOJHUTEIbHOMY TOKYMEHTY HE
MPOM3BOIMIIOCH B TEYEHHE OJHOIO TOJla CO JAHSA Hayajla UCUUCICHUS CPOKa IS
MPEIbSIBICHUS 3TOT0 JOKYMEHTA K HCIOJHEHUIO; pa3Mep JaHHOU KOMIIEHCAIUH
HUCUHCISETCA M3 CYMMbI, COCTaBJISIOUIEd peaJbHbIA yHiepd, HO HE MOXKET
MPEBBIIATh OJVMH MUJUIMOH pyOJel (IyHKT 2); mopsioK BeIILIaThl Poccuiickoi
denepanyet KOMIEHCAIMH, MPEAYCMOTPEHHOW IYHKTOM | JaHHOW CTaThH,
yctanaBnuBaeTcs [IpaBurenbcTBOM Poccuiickoit @eneparuu (myHKT 3).

1.1. Ot 3asgButeneit mo HacTosAmeMy aeny — rpaxiaan B.A.KHsa3uk u

II.LH.ITy3plpiHa BO MCHOJIHEHWE BCTYNUBIIETO B 3aKOHHYIO CHWJIY PELICHUS
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OkTs6ppCcKOTO palioHHOro cyna ropona Mypmancka ot 12 wurons 2011 rona
Obuta ucTpeOoOBaHa KBapTuUpa, KoTopyro oHuU B 2010 romy mnpuoOpenu mo
NOroBOpy Kymnu-npogaxku. Cyn, mpu3HaB, U4TO MPOAABELl KBAPTHUPHI HE HMEI
IpaBa €€ OTYYXJAaTb M B CHIy ATOr0 JOTOBOpP KYIUIM-TIPOJAXKU SBISAETCS
HEJICHCTBUTENBHBIM, B3bICKAJl C MPOJABLUA B MOJb3Y 3asBUTEIICH JEHEXKHBIC
CpeacTBa B CyMMeE, PaBHOM YINIAYEHHOM HMMHU IpPU IOKyHKe KBapTupbl. Ha
OCHOBAaHHMH BBIJIAHHBIX CYJOM HCHOJHHUTEIbHbIX JUCTOB 1 HOaA0ps 2011 rona
ObLTH BO30YXE€HBI COOTBETCTBYIOIINE UCITOTHUTENbHBIE TTPOU3BOJICTBA.

[TockonbpKy pemeHue cyna o B3bICKaHUU € MPOJiaBlia KBAPTUPHI AEHEKHBIX
CPEJCTB HUCIOJHEHO He ObLIO, a HMCHOJHHUTEIbHBIE MPOU3BOJCTBA B TEUYEHHUE
YCTAHOBJIEHHOTO 3aKOHOM TOJMYHOTO Cpoka He 3aBepuieHbl, B.A.KHs3uk wu
[1.H.ITy3bipun o6patunuck B OKTAO0phCcKuil palloHHBIN cyJ Topona MypmaHcka
c ucCKkoM K Munuctepctsy ¢unancoB Poccuiickoit denepamuu B JIule
VYnpasnenus @DenepanbHOro KazHayeicTBa 1o MypmaHCKoil o6macTu u
@denepanbHOl  ciyxk0e  TroCyJapCTBEHHOW  perucTtpauuu, Kajgactpa U
Kaprorpadguu B nuue YmnpasieHus PenepaiabHoil CiaykObl rocyaapCTBEHHON
perucTpaiuu, kagactpa u kaprorpapuu no MypmaHckoil 06j1acTi 0 B3bICKaHUU
npeaycMoTpeHHoit cratbeit 311 dexepanpHoro 3akona «O rocyaapcTBEHHOI
perucTpanuy IpaB Ha HEABWKMUMOE HMYLIECTBO M CJIEJIOK C HHMM» pPa30BOU
komnieHcanuu B pazmepe 1 000 000 pyOnel kaxkaoMy B CBSI3U C NMPUYHMHECHUEM
Bpe/Jla B pe3yabTaTe yTPaThl )KUJIOTO MNOMELICHHUS.

Pemennem ot 26 ampens 2013 roma, ocTraBieHHBIM 0€3 H3MEHEHMS
aneJUISIIMOHHBIM OIpe/leIeHNEM CYAeOHONW KOJUIETUM MO TPakJIaHCKUM JejiaMm
Mypmanckoro ob6iactHoro cyna ot 14 asrycra 2013 roma, OxTsa0pbckuit
palloHHBIA  cyn  ropoma  MypmaHcka, — cChuUlascb Ha  TO,  4TO
NpeayCMaTpUBAOLIAsd pPa30ByI0 KOMIIEHCALUIO CTaThd 31t denepaibHOTO
3akoHa «O rocy1apcTBEHHOM PErucTpanyuy NpaB Ha HEJBUKHUMOE UMYILIECTBO
U CJIEJIOK C HUM» COJepKUTcA B riaBe V Ha3zBaHHoOro denepanbHOro 3akoHa,
KOTOpas pErjiaMEHTUPYET OTBETCTBEHHOCTb TOCYAapCTBEHHBIX OpPraHoB 3a

NEeNCTBUS, CBA3aAHHBIE C TOCYAAPCTBEHHOM PEruCTpalMe IpaB Ha HEABUKHUMOE
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MMYIIECTBO, MPHUIIE] K BBIBOAY O TOM, YTO, IOCKOJBKY 3aKOHOJATENb
00yCIIOBIMBAET MPAaBO Ha TaKyl0 KOMIIEHCAIIMIO HE3aKOHHOCTBIO JIE€HUCTBUM
rOCYJapCTBEHHBIX OPraHOB MPHU PETUCTPALMU MpaBa HA KWIOE IOMEIIEHHE, a
OCHOBAHMWU JJIs NMPUBJIEYEHUS K OTBETCTBEHHOCTU I'OCYJAapCTBEHHOTO OpraHa,
OCYHIECTBIISIBIIETO peructpanuto npas rpaxaad B.A Kusa3uk u [1.H.I1Ty3sipuna
Ha JKWJIOE IIOMENIEHWE, CyJ HE€ HaxXOOWUT, NPaBO Ha IMOJYYEHHE pPA30BOU
KOMIICHCAIlUU Y HUX HE BO3HUKIIO.

1.2. Kak cnenyer wu3 crareir 74, 96 u 97 dDenepaibHOro
KOHCTUTYUHMOHHOTO 3akoHa «O Koucturynmmonnom Cyae Poccuiickoit
®enepaunn», Koncturyunonneii Cyn Poccuiickoit @enepaunu, npoBepss IO
*anobe TpakJaHWHA Ha HapylIeHHWE €Tr0 KOHCTUTYLUHMOHHBIX IMpaB U CBOOOJ
KOHCTUTYLIMOHHOCTh 3aKOHOMOJOXEHUM, MPUMEHEHHBIX B KOHKPETHOM Jelie,
paccMOTpEHUE KOTOPOTO 3aBEPIIEHO B Cy/€, IPUHUMAET IOCTAHOBJIEHHUE TOIBKO
o MpeaMeTy, YKa3aHHOMY B jkano0Oe, ¥ JIMIb B OTHOLIEHUU TOM 4YacTH akTa,
KOHCTUTYIIMOHHOCTh KOTOPOW TOJBEPraeTcsi COMHEHHUIO, OIIEHHBAas Kak
OYKBaJIbHBIM CMBICJI pacCMaTPUBAEMBIX 3aKOHOIOJOXEHUM, TaK M CMBICI,
npujaBaeMbli UM OQUIHUAIBHBIM U WHBIM TOJKOBAHUEM WIIW CIOXXHUBIIEHCS
IPaBOIPUMEHUTENBHON NPAKTUKOM, a TaK)KE€ MCXOAS M3 UX MECTa B CUCTEME
PaBOBBIX HOPM, HE OyAydd CBSI3aH MPU MPUHATHU PEHICHUS OCHOBAHUSAMHU U
JOBOJAMH, W3JIOKEHHBIMH B jKaynoOe, W, pemias B CHIIY CTaThbu 3 HA3BAHHOTO
®enepanbHOr0 KOHCTUTYIIMOHHOTO 3aKOHA UCKJIIOUUTEIBHO BOIIPOCHI IpaBa, HE
3aTparuBaeT BOMPOCHI 00 HPKOHOMHUYECKOW I1€JIeCOO0pPa3HOCTU TEX WM HHBIX
peniennit ¢peneparbHOTO 3aKOHOJATEIIA.

Hapymenne monoxennsmu crateu 31 @enepampHoro 3akoma «O
rOCYJapCTBEHHOM PETrHCTPAlUMU MPaB HAa HEABUKUMOE MUMYLIECTBO U CHEJOK C
HAM)» CBOMX TMpaB, TapaHTUPOBAHHBIX cTaThsimu 2, 6-8, 19, 39 u 55
Koncturynun Poccuiickoit @enepannu, 3a9BUTENN YCMATPUBAIOT B TOM, YTO IO
CMBICIy, NPHUIABAEMOMY MPABONPUMEHUTEIBHON NPAKTUKOW, OHU CTaBAT
WCIIOJIHEHUE TPEIYCMOTPEHHOTO 3aKOHOM ()MHAHCOBOTO  00s3aTENbCTBA

rocygapcrsa B 3aBUCHUMOCTb OT HaJIN4YHA OCHOBAaHHUN OTBETCTBEHHOCTH
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)
KOMIIETEHTHOTO TOCYJaPCTBEHHOIO OpraHa 3a HENPaBOMEPHBIC ACUCTBUS HpPHU
perucTpaluy MpaB Ha HEJIBUKUMOE UMYIIIECTBO (KUJIOE TTOMEIICHUE).

Taxum o6pasom, ctatest 317 degepanpHoro 3akoHa «O rocyaapcTBEHHON
perucTpanuu MpaB Ha HEABUAKHUMOE HMYIIECTBO M CHEIOK C HUM» SIBISETCS
npeaMmeToM paccmorpenus Konctutyunonnoro Cyna Poccuiickoir denepannu
10 HACTOAIIEMY JI€JIy IOCTOJBKY, IIOCKOJIBKY Ha €€ OCHOBAaHHMH CYJIOM PEIIAETCS
BOIIPOC O BO3MOXHOCTHU BBIIIATHI TOOPOCOBECTHOMY MPHOOPETATENIO KUIOTO
NOMEILEHUS, OT KOTOPOIo HUJ0€ MOMElIeHHe OblUIO0 HCTPeOOBaHO, Pa30BOM
KOMIIEHCAlK 3a c4eT Ka3Hbl Poccuiickoin denepannu, eciav no He 3aBUCAIIUM
OT HEro MNpUYMHAM B COOTBETCTBUM CO BCTYNUBIIMM B 3aKOHHYIO CHITY
pelieHueM CcyJa O BO3MEIICHUM €My Bpeaa, NPUYMHEHHOTO B pe3yjibTaTe
yTpaThl TAKOTO HMYIIECTBA, B3BICKAHUE IO HCHOJIHUTEIBHOMY JOKYMEHTY B
TEUYEHHE OJHOr0 Irojia CO JHS Hayaja HMCUYHUCICHUS CpPOKa IJ MPEIbSIBICHUS
ATOro JOKYMEHTA K UCIIOJHEHUIO HE TPOU3BOIUIIOCH.

2. Koncturynus Poccuiickori ®eneparnuu, mpoBo3riamas CcBOOOIY
AKOHOMMYECKOU AEATENBbHOCTH B KAUECTBE OJHOW W3 OCHOB KOHCTUTYLIHOHHOTO
cTtposi Poccum, rapanTupys Takoe Ba)KHeilIee Y)KOHOMUYECKOE MPAaBO I'pakJaH,
KaK TMpaBO YacCTHOM COOCTBEHHOCTH, OTHOCSIIEECS K OCHOBHBIM IIpaBam
YeJI0BEKa, KOTOPOE MOJIEKUT 3alIUTE CO CTOPOHBI IOCYAapCTBAa W HApSIAY C
JIPYTUMH TpaBaMH U CBOOOJaMH YEJIOBEKA W TpakJaHWHA OMpPEAessieT CMBICT,
COJEp)KaHUE U MNPUMEHEHHE 3aKOHOB, JEITEIbHOCTh 3aKOHOAATEIbHON H
UCIIOJTHUTENIPHOW BIIACTH, MECTHOTO caMOyIpaBleHHs U o0OecreynuBaeTcs
npaBocyauem (cTatbs 2; cTaThs 8, wacTh 1; crarhs 18; craThs 35, yactu 1 u 2;
cratbss 45, wactb 1; crares 118, wdgacte 2), 3akperuisieT TPUHIUI
HETPUKOCHOBEHHOCTU COOCTBEHHOCTH, B CHIIy KOTOPOTO HUKTO HE MOXET OBITh
JIMILIEH CBOET0 UMYIIECTBAa MHAYE KaK [0 pelleHuto cyaa (ctathd 35, yacth 3), a
TaKX€ TapaHTUPYET KaKJOMYy IMpPaBO Ha CBOOOJHOE HCIOJIb30BAHUE CBOMX
CrIOCOOHOCTEM M UMYyIIecTBa sl NPEANPUHUMATEILCKOW W HWHOW HeE
3alpeleHHON 3aKOHOM 3KOHOMHMYECKOUN nesTenbHOCTH (cTaThs 34, yacth 1) u

BBITEKAIONIYI0 W3 Ha3BaHHBIX TMOJIOKEHUNW CBOOOJY MJOTOBOPOB B cdepe
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rpaxkaaHckoro obopota. IIpy 3TOM KOHCTUTYUHMOHHBIE MPUHIUIBI €IUHCTBA
SKOHOMHMYECKOT0 MPOCTPAHCTBA, CBOOOJHOIO MEPEMEIIEHUSI TOBApOB, YCIYT,
(PMHAHCOBBIX CpPEICTB M CBOOOABI IKOHOMHYECKOW JEATEIbHOCTH JIEKAT B
OCHOBE NPaBOBOr0 PEryJlMpOBaHUsA B TaKOW 00JACTH TpakIaHCKOro o0opoTta,
Kak 000pOT HEJBUKHUMOCTH.

Kpome Ttoro, ompenensis B KauecTBE OJHOW M3 LEJNEH COLMAIBHOU
nonutuku Poccum 3a00Ty rocyaapcTBa O COUMANIbHOM 3alIUIIEHHOCTH CBOMX
rpaxkaaH, 00 ux OJIaronojy4uu, COXpaHEHUU IS HUX YCIOBUM HOPMAaIbHOIO
cymectBoBaHus, Koncturyuusa Poccuiickoii ®enepauuu 3akperuisieT IMpaBo
KaXJ0T0 Ha JKWIMLIIE, Mpeanoaras MpekJe BCEro OTBETCTBEHHOE OTHOILIEHUE
caMUX TpaXJaH K €ro OCYIIECTBICHUIO (C y4eTOM TOTO 4YTO B YCIOBHSX
PBIHOYHOW PKOHOMMKH T'pak1aHE OCYIIECTBIISIIOT JaHHOE COLHMAIbHOE MPaBO B
OCHOBHOM CaMOCTOSITCJIBHO, UCIIONIb3Ysl Pa3IUYHbBIC CIIOCOOBI), U OJTHOBPEMEHHO
BO3JIATaeT Ha OpraHbl MyOJWYHOW BIACTH OO0S3aHHOCTH CO3JaBaTh UJIA ATOTO
HeoOXonumble yciaoBus. [loaToMy mpu peryampoBaHHMU TMpaB Ha JKHIOE
NOMEIIeHNEe, B TOM YHCJE MpPHU Mepexoje MpaBa COOCTBEHHOCTH Ha JKHUIIOE
NOMEIIEeHNEe, HEeOO0XOAMMO COOJIOJIEHHEe, C OJHOM CTOpPOHBI, MPHUHIMIA
HEMPUKOCHOBEHHOCTH YaCTHOM COOCTBEHHOCTH, a C JAPYroil — OanaHca mpaB H
OXpaHSIEMBbIX 3aKOHOM MHTEPECOB BCEX YYAaCTHUKOB JTHX OTHOLICHUH,
obecriedyeHre BO3MOXHOCTH JuU(EepeHIUPOBAHHOTO TOAX0Ja K OIICHKE
BO3HUKAIONIUX  JKU3HEHHBIX  CHUTyalluid, C TeM  4YTOOBl  M30eXaThb
HEOOOCHOBAHHOTO  OTpAaHMYECHUS KOHCTUTYIMOHHBIX TIpaB M  CcB00OOJX
(moctanoBnenuss Kouctutynuonnoro Cyna Poccuiickoit ®depepamuu ot 21
ampenst 2003 rona Ne 6-I1, ot 8 utonst 2010 roga Ne 13-IT u ot 27 deBpansg 2012
roga Ne 3-I1, onpenenennst Koncrurynuonnoro Cyna Poccuiickoit @enepanun
ot 17 oxtsabps 2006 roga Ne 485-O, ot 3 HOs16ps 2006 roga Ne 455-O u ot 5
mapta 2009 roga Ne 376-O-I1).

COOTBETCTBEHHO, MPABOBOE PEryJMPOBaHWE OTHOLIEHHWI MO BIIAJECHUIO,
MOJb30BAHUIO U PACHOPSKEHUIO JKWUIBIMU TOMEIIEHUSIMH — MCXOAS W3

KOHCTUTYIHHMOHHBIX ueneﬁ COHHaHBHOﬁ ITOJIMTUKH POCCI/II/I, O6YCJ'IOBJIGHHBIX
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NpPU3HAHUEM BBICIIEH LIEHHOCTHIO YEJIOBEKa, €ro ImpaB H CBOOOJ,
KOHCTUTYIIMOHHBIX OCHOB IIPABOBOrO CTaTyca JIMYHOCTH, B YaCTHOCTH
tpeboBanust ctatbu 17 (wacte 3) Kouctutynum Poccuiickoii denepanuu,
COTJIACHO KOTOPOMY OCYILECTBJIEHHE IIPaB U CBOOO/] YeJIOBEKa U IpaKJaH1Ha He
JOJKHO HapyllaTh MpaBa U CBOOOABI APYTUX JIUI, — JOJKHO OCYIIECTBIISITHCS
TaKUM 00pa3oM, 4TOObI rapaHTUPOBATH COOJIOJIEHNE KOHCTUTYIIMOHHOTO MpaBa
rpaxaad Ha okwmme. Kak ykazan Koncturyunonusii Cyn Poccuiickoi
@enepaunn B [locranoBinenun ot 14 mas 2012 roma Ne 11-11, mpaso
COOCTBEHHOCTHM Ha JKUJIOE I[IOMEIIEHWE HE MOXET paccMaTpuUBaThCS Kak
UCKJIIOUUTEIBHO 3KOHOMHUYECKOE IPABO, IOCKOJBKY BBIMOJHAET COLUAIBHO
3HaYuMyl0 (QYHKIUMIO M oOecreuuBaeT TpaxkJaHUHY peaju3aluio psja
OCHOBHBIX NpaB U cB0OOJ, rapanTupoBaHHbIX KoncTuTynueit Poccuiickoii
denepanuu.

[IpuBeneHHbIE KOHCTUTYLIMOHHBIE MOJIOKEHHUS, pe10CTaBIISSA
rocyJapcTBy CBOOOAY YCMOTpEHHs B 00JaCTM HKOHOMUYECKOW IOJUTHUKU HU
OJIHOBPEMEHHO HCXOJs M3 TOTO, 4TO B CHIYy (yHIAMEHTAJIbHBIX MPUHLMUIIOB
BEPXOBEHCTBA NIPaBa U IOPUIANYECKOI0 PABEHCTBA BMEIIATEIBCTBO IOCYyAapCTBA
B OTHOILIEHMsSI COOCTBEHHOCTH (M Ha 3TO HEOJHOKpATHO oOpalianl BHUMaHHE
Koncturyumonnsii Cyn Poccuiickoit @exaepaliui B CBOMX PCIICHUSX)
JOIyCTUMO, TOJBKO €CIM OHO HE SIBJISIETCS IPOU3BOJIBHBIM M HE HapyllaeT
paBHOBECHE MEXIYy TpeOOBAHUSIMH HHTEPECOB OOIIECTBA W HEOOXOIUMBIMU
YCJIOBUSIMHM 3aIlUThl OCHOBHBIX IIPaB JIMYHOCTH, IPEAIONAramT pa3yMHYIO
COPa3MEPHOCTh HCIOJIB3YEMBIX CPEJACTB M IPECIEAYEMOUN LEIU, C TEM YTOOBI
oOecrnieunBajcs OalaHC KOHCTUTYLMOHHO 3alIUIIA€MBbIX IIEHHOCTEH M JIULO HE
IIOJBEPrajioCh YpE3MEPHOMY OOPEMEHEHUIO.

OcymiecTBisieMO€e IpU 3TOM [IPABOBOE PETYJIMPOBAHUE B CUITY YKa3aHHBIX
KOHCTUTYLUMOHHBIX IPHUHIIMIIOB JOJDKHO OTB€YaTh TPEOOBAHUSAM SICHOCTH H
HENPOTHBOPEUYUBOCTH, a MEXAaHHU3M €ro JEHCTBHS JOJKEH OBITh IOHSITEH
cyOBeKTaM COOTBETCTBYIOIIUX MPABOOTHOLIEHUHM W3 COJEP>KaHUS KOHKPETHBIX

HOPMATHUBHBIX MOJOXEHUM HWJIW CHCTEMBI HaxoJAmMuxcsa B OquI/II[HOﬁ
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B3aMMOCBSI3M HOPMATHUBHBIX IOJOKEHHUH, TOCKOJIBKY KOHCTUTYLIMOHHOE
paBHONpPAaBUE MOXKET OBbITh O0ECHEYEHO JIUIIb MPU YCIOBUU €AUHOOOPA3HOIO
IIOHMMAaHUus W TOJKOBAaHMUS IPABOBOM HOPMBI BCEMH NPABONPUMEHUTEISIMU
(noctanoBnenuss Konctutynmonnoro Cyna Poccuiickoit ®enepauuun ot 27
utoHs 2013 roga Ne 15-I1, ot 23 nekabps 2013 roga Ne 29-11, ot 22 anpens 2014
roga Ne 12-IT u ap.).

OrnpeneneHHoCcTh 1 KOHKPETHOCTh MPEANUCaHUuN 3aKOHA, CTAOMIBHOCTD U
npeacKa3yeMocTh B cdepe TIpakaaHCKOro o000poTa, BBICOKHI ypOBEHb
B3aMUMHOTO JOBEpUSI MEXAy CYObEeKTaMHM HKOHOMHYECKOW JeATeIbHOCTU
npeanonaraloTcss B YHUCIE MPOYEro OOLIENpPaBOBBIM MNPUHLMIIOM IPaBOBOM
ONPEJEIIEHHOCTH, BBITEKAIONIMM M3 B3aMMOCBSA3aHHBIX IOJIOKEHUU cTaTen 1
(wacte 1), 15 wm 19 Koucruryuuu Poccuiickoit ®enepauuu, KOTOpHIE,
xapaktepu3ys Poccuio Kak MpaBOBO€ IOCYJIapCTBO, MPOBO3IIAIIAIOT BBICUIYIO
opuanueckyro cuiny Koncturynmum Poccuiickon ®enepauuum Ha Bcenl ee
TEPPUTOPHUH U YTBEPKIAIOT PABEHCTBO BCEX IMEpPE] 3aKOHOM U CYJIOM.

CTaOuiabHOCTD OTHOLIEHMH YacTHOM COOCTBEHHOCTH, KpOME TOTO,
rapaHTUPYETCS KOHCTUTYIIMOHHBIM NpPaBOM Ha CyaeOHyI0 3amurty (ctaThsa 46
Koncturynuu Poccuiickoit ®enepanuu), a MNOTOMY BbIpaXKalUUe MPUHIIMII
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH KOHCTUTYI[MOHHBIE TapaHTUU OXPaHBI
YaCTHOW COOCTBEHHOCTH 3aKOHOM U JOMYCTHMOCTH JIMIICHUS HMMYIIECTBAa HE
MHa4ye Kak Mo PElICHHIO Cyaa JOJDKHBI peaqnu3oBaThCs Mpu d3HPEKTUBHOM, a HE
dbopMaTbHOM Cy/IeOHOM KOHTPOJIE.

3. 3aKoHOJATENbCTBOM IMPENYCMOTPEHO, YTO MPaBO COOCTBEHHOCTH U
IpYyrue BEIIHBbIE MpaBa Ha HEJIBW)XUMBIEC BEIM, OFPAaHUYEHMS ITUX IpaB, HX
BO3HMKHOBEHHME, IIEpEXOJ M IpEeKpallleHue IOUIeKAaT TOCYIapCTBEHHOU
perucTpanuu B €INHOM roCyAapCTBEHHOM peecTpe Opra”amy,
OCYIIECTBISAIOUIMMH IOCYJapCTBEHHYIO PETUCTPALUIO ITPAB HA HEIABUKUMOCTD U
CHETOK C HEH, KoTopble O0O0sM3aHBI MO XOJATAaWCTBY MpaBooOamaTess

YIAOCTOBEPUTH MIPOU3BEICHHYIO PETUCTPALHIO MyTeEM BbIJJA4YU
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cooTBeTcTBYyIoIEeTO NokymeHTa (myHkThl 1 u 3 crtateu 131 T'K Poccuiickoi
deneparun).

3.1. [IpaBa Ha UMYIIECTBO, MMOJUJIEKAIUE TOCYIAPCTBEHHON pErucTpaluu,
BO3HHMKAIOT, HW3MEHAKTCS MW  NOPEKpallaloTCs €  MOMEHTA  BHECEHHS
COOTBETCTBYIOLIEH 3alKiCU B TOCYJapCTBEHHBIN peecTp (IMYHKT 2 CTaTbU 8' T'K
Poccuiickoit ®denepanun), TpudeM TrOCYIapCTBEHHAs PErUCTpalUs SABISETCS
€IMHCTBEHHBIM J10Ka3aTEIbCTBOM CYLIECTBOBAHUS 3apETUCTPUPOBAHHOTIO ITpaBa
(a63an BTopoi#t nmyHkrta 1 crateu 2 @enepanbHoro 3akoHa ot 21 urons 1997 rona
Ne 122-®3 «O rocynapCTBEHHOM peTruCTpalud TMpaB Ha HEIBHKUMOE
UMYIIECTBO U CIEIOK C HUM»).

[Ipu oT4yXA€HUHU UMYIIECTBA TPABO COOCTBEHHOCTH HA 3TO UMYILECTBO Y
npuodbperarens B cuiy cratbu 223 'K Poccuiickoit ®enepaniu BO3HUKAET
TaK)kK€ C MOMEHTa TaKOW pEerucTpaiuu; 4YTo Kacaercss J100pOCOBECTHOTO
npuobperarens (nyHkt 1 crateu 302 ganHoro Komekca), TO HEIBHKHUMOE
UMYILECTBO MPU3HAETCS MPUHAJIEKAIIUM €My Ha IIpaBe COOCTBEHHOCTU TaKXe
C MOMEHTa perucTpanuu (3a HCKIIUYEHHEM INpPeAyCMOTPEHHBIX cTartbhed 302
Clly4yaeB, Korja COOCTBEHHMK BIpaBe HCTpPeOOBaTh TaKO€ HMYLIECTBO OT
T00POCOBECTHOTO MpUoOpeTarTes).

Kak HeogHokpaTHO yka3biBanl Kouctutyunonusli Cya Poccuiickoit
denepannu, rocy1apCTBEHHasi PETHCTPALUA NPAaB HA HEIBUKUMOE UMYIIECTBO
HampaBj€Ha Ha peaJM3al{i0 TPUHLIMUIOB MYOJIMYHOCTH U JOCTOBEPHOCTHU
CBEJIEHMM O mpaBax Ha OOBEKThl HEJBWKHUMOIO HUMYIIECTBA M UX
paBoo0iajgaTensax, OHAa CO3JaeT TapaHTHUM HAJJIEXKaIlero BBIITOJIHEHUS
CTOpPOHAMM 0053aTEIbCTB U, CIEI0BATEIbHO, CIOCOOCTBYET YIPOUCHHIO U
CTaOUJIBHOCTH TPaXKIaHCKOTO 00opoTa B 1ejoM (ompeneneHus ot 5 utons 2001
roga Ne 132-O u Ne 154-O u ap.).

NHCTUTYT TOCYAAapCTBEHHOM pPErHCTpallMyd IIpaB Ha HEJIBUKHMOE
UMYIIECTBO OBLT BBEAEH (QeaepaibHbIM 3aKOHOJATENIeM KakK IpPU3BaHHBIH,
cormacHo mpaBoBoil mo3unmu  KoHctutynuonnoro Cyna  Poccuiickoit

®enepamnuu, obOecrneyrnBaTh IPABOBYIO OIpeAEIeHHOCT, B cdepe obopoTa
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HEJBUKMMOIO HMMYLIECTBA, C TEM UYTOObl YYAaCTHUKM Tpa¥JaHCKHUX
MIPABOOTHOLIEHUH HMENH BO3MOXXHOCTh B Pa3yMHBIX IMpelesax MNpeaBUIECTb
MOCJIECTBUSL CBOEr0 MOBEACHUS U OBITh YBEPEHHBIMH B HEM3MEHHOCTH CBOETO
opuLIMaTBbHO TPU3HAHHOIO CTaTyca, MPUOOPETEHHBIX MpaB M 0O0s3aHHOCTEU
(IToctanoBnenue Koncrurynumonnoro Cyna Poccutickoit @enepanun ot 14 mas
2012 roma Ne 11-II).

OTOT BBIBOJ BBITEKAET MPEKAE BCErO0 M3 NOJ0XKEHHH ['pakIaHCKOTO
konekca Poccuiickonn ®enepauuu, COIJIACHO KOTOPBIM T'OCYIapCTBEHHAs
perucTpanusi mpaBa Ha HMYUIECTBO OCYIIECTBISIETCS YIOJIHOMOYEHHBIM B
COOTBETCTBMU C 3aKOHOM OpPraHoOM Ha OCHOBE NPHUHUHUIIOB MPOBEPKU
3aKOHHOCTHM OCHOBAaHUM pErucTpaluu, MOyOJIUYHOCTH U JOCTOBEPHOCTHU
roCyJIapCTBEHHOTO PEecTpa; 3aperucTpUPOBAHHOE MPABO HA UMYIIECTBO MOXKET
OBITH OCHOPEHO TOJBKO B CyAeOHOM TMOpAAKE; JIUIO, YKa3aHHOE B
roCyJIapCTBEHHOM PEeCcTpe B KauecTBe MpaBooOiaiaTess, MPU3HAETCS TAKOBBIM,
NOKa B YCTAHOBJICEHHOM 3aKOHOM IOpSIIKE B pPEECTp HE BHECEHa 3amuch 00
MHOM; IIpM BO3HUKHOBEHHMU CIIOpPAa B OTHOUIEHUHU 3apErHCTPUPOBAHHOTO IpaBa
JUIO0, KOTOPOE 3HAJIO0 WU JOJKHO OBIJIO 3HAaTh O HEJOCTOBEPHOCTH JTaHHBIX
rOCyJapCTBEHHOTO pEECcTpa, HE BIPABE CCHUIATHCA HA COOTBETCTBYIOIIUE
nanHble (ab3am BTOpOl MyHKTa | ¥ MyHKT 6 CTaThu 81).

3.2. HenocTOBEpHOCTh JAaHHBIX T'OCYJAapPCTBEHHOTO peecTpa MOXKET OBITh
oOycloBlieHa KaK HEMpPaBOMEPHBIMH JEHCTBUAMHU CaMOI'0 PETUCTPUPYIOLIETO
opraHa, Tak WM WHBIMH oOOcTOsiTeNbcTBaMH. HMeHHO mo3ToMy cTaTha 31
«OTBETCTBEHHOCTh IPU T'OCYJApCTBEHHOW PErucTpaluy IpaB Ha HEIBUKUMOE
UMYLIECTBO U cAeloK ¢ HuUM» DenepanbHOro 3akoHa «O TrocylapCTBEHHOMU
perucTpanyd 1OpaB Ha HEABWKHMOE MMYIIECTBO M CHEIOK C HHUM»
IpeyCMaTpUBaeT, 4YTO  OpraHbl, OCYIIECTBISAIOUIME TOCYJapCTBEHHYIO
perucTpanuio npaB, HE HECYT OTBETCTBEHHOCTH 3a 3aKOHHOCTb CJHIEJIKH, €CJIHU
Takas clieJika Obljla HOTapuallbHO YJOCTOBEpeHa (a03all 4eTBepThIA MyHKTa 1).

[Ipu »ToM B cuiy oOmiero mnpaBuia, COTJIACHO KOTOPOMY YOBITKH,

INPUYHMHCHHBIC TIpPaXJaHWHY HWJIHM HOPpHIAAYCCKOMY JIMIOY B  PE3YJIbTATeC


consultantplus://offline/ref=531EE7A27E4AAB56D0F94BC0A30EA39FADF3959FF0885584169BC844A7GFZ2N

11
HE3aKOHHBIX JeWcTBUU (0€34elCTBUS) TOCYIApCTBEHHBIX OpPraHOB, OpPraHOB
MECTHOTO CaMOYIIPABJIEHHUS WJIM JOJKHOCTHBIX JIMI[ 3TUX OPraHOB, IOJJIEXKAT
Bo3Meniennio Poccuiickoit @enepanueit (ctatbu 16 m 1069 I'K Poccuiickoii
®enepannu), yOBITKM, NPUUYMHEHHBIE MO BHUHE OpraHa, OCYILECTBISIOUIErO
FOCyJAapCTBEHHYK) PETMCTPAlMI0 IpPaB Ha MMYILIECTBO, — IPH HE3aKOHHOM
OTKa3€ B FOCYJAapCTBEHHOM PETUCTpALlMU MPAB HA UMYLIECTBO, NPU YKIOHEHUH
OT TOCYAApCTBEHHOM pEruCTpaluy, BHECEHHMM B TOCYJapCTBEHHBIM pEeCTp
HE3aKOHHBIX WJIM HEJIOCTOBEPHBIX JAaHHBIX O MpaBe JUOO MpU HAPYIICHUU
IPElyCMOTPEHHOTO 3aKOHOM NOPSJIKAa rOCYJapCTBEHHON PETUCTpAllMU MpaB Ha
UMYIIECTBO — MOJJIEKAT BO3MEIICHUIO 3a cueT Ka3Hbl Poccuiickon denepanuu B
NOJIHOM 00beMme (IMYHKT 9 cTaThbu 8' TK Poccumiickoii ®enepanuu, ctatbhsa 31
@enepanpHoro 3akoHa «O TroCyJapCTBEHHOM pErucTpauuMu IpaB  Ha
HEJIBUKUMOE UMYIIECTBO U CIEIOK C HUMY).

Ha3BanHble 3aKOHOMOJIOKEHHUSI MTPUMEHUTENBHO K chepe peryiupoBaHus
npaBa COOCTBEHHOCTH M JPYTHX BEIIHBIX MpaB HAa HEJABWKUMBIE BEIIU, B TOM
yuciae B IesAx oOecnedeHus CTaObMIBHOCTH TPakIaHCKOro 00o0poTa,
KOHKPETU3UPYIOT MmoJsioxkeHue cratb 53 Konctutyuuu Poccuiickoit denepanuu
O TOM, 4YTO KaXIblii HMMEET MpaBO Ha BO3MEIIEHUE TOCYAapCTBOM Bpena,
NPUYMHEHHOTO HE3aKOHHBIMU JeWcTBUSMU (Miau Oe37elicTBUEM) OpraHoB
roCyJAapCTBEHHOM BJIACTU WU UX JOJKHOCTHBIX JIHII.

Mexay TeM yKa3aHHBIH NMPaBOBOW MEXaHU3M MOXET OBITh 3aJeHCTBOBaH
COOCTBEHHUKOM (JJOOPOCOBECTHBIM NPUOOPETATEIEM) HMMYIIECTBA TOJIBKO B
CIy4asiX HE3aKOHHBIX JAEUCTBUIN PErucTpUPYIOLIEr0 OpraHa, OTBETCTBEHHOCTH 3a
KOTOpPBIE HECET rOCyIapCcTBO. DTO coryacyeTcs ¢ nmo3unueid EBponeiickoro Cynaa
M0 MpaBaM YeJ0BEKa, KOTOPHIA B MOCTaHOBIEHHH OT 6 aekabpst 2011 roma mo
neny «['magermeBa npotuB Poccuiickoit deneparnum» ykaszai, 9TO OMTUOKH WU
MpPOCUEThl  TOCYJAApCTBEHHBIX  OpPraHOB  JOJDKHBI  CIYXUTh  BBITOJIE
3aMHTEPECOBAHHBIX JIMI], OCOOCHHO TMPU OTCYTCTBUU HHBIX KOH(MIUKTYIOIIHX

WHTEPECOB; PUCK J0O0W OMMUOKM, MOMYIEHHOW TOCYAapCTBEHHBIM OpPTaHOM,
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JOJKHO HECTU TOCYyAapCTBO, U OMIMOKM HE JIOJDKHBI YCTPAHSATHCS 3a CYET
3aMHTEPECOBAHHOIO JIMIIA.

Bo Bcex gpyrux ciaydasx, KoOrja HMYIIECTBEHHBIM Bpea CBs3aH
HCKJTIOYNTENIBHO C MPOTHUBONPABHBIMH ACHCTBUSAMHU TPETHHUX JIMI], — HAIPUMED,
JUL, KOTOpPblE HE HMEJM MpaBa OTYYKIATh KBAPTUPY IO JOTOBOPY KYIUIM-
npoaaxu (kKak »3TO uMeNo MecTo B jene rpaxaaH B.AKusa3uk u
[1.H.ITy3sipuHa), T.c. TpPUYUHUTENCH Bpena, MNPU3HAHHBIX TaKOBBIMHU
BCTYNMUBIIMM B 3aKOHHYIO CHJIYy CYJI€OHBIM pEIIEHHEM, YCTAHOBUBIIUM HUX
00513aHHOCTb BO3MECTUTh HAHECEHHBIH BpeJ, HO C KOTOPBIX TMOJY4YHUTh
B3bICKAHUE IO MCIOJHUTEIBHOMY JOKYMEHTY B TEUYEHHE YCTaHOBJIEHHOTO
3aKOHOM CpOKa H€ YJajJoch, — TOCYAapCTBO HE HECEeT HPUIUYECKOI
(HEraTUBHOM) OTBETCTBEHHOCTHU 3a MPUYUHEHHBIT COOCTBEHHUKY
(m06pocoBeCTHOMY MPUOOPETATEINIO) UMYIIIECTBA BPEI.

B T0 e Bpems, umes B BHAY TrapaHTUPOBaHHUE CTAOMIBLHOCTHU
rpaXJIaHCKOTO 000poTa W  HEOOXOAMMOCTh  3allUThl  IMpaBa  YacTHOU
COOCTBEHHOCTH, TOCYIapCTBO BIIpaBe JOOPOBOJBHO BO3JIOKUTH Ha ceOsl 4acThb
¢rHaHCOBOrO OpeMeHHU, BBHI3BIBAEMOTO TAKUMU HETATUBHBIMH MOCIEICTBUSIMU.
NMeHHO U3 3TOro UCXOMII 3aKOHOaTelNb, BBoAsI DenepanbHbiM 3akoHOM oT 30
nekabps 2004 roma Ne 217-®3 B denepanbHblii 3akoH «O TOCymapCTBEHHOM
PETHCTPALIMH [PAB HA HEABIDKMMOE MMYIISCTBO M CHEIOK C HEM» CTaThio 317,
3aKpEMUBIIYIO UHCTHUTYT pa3oBoit KOMIIEHCAIUU COOCTBEHHUKY
(mobpocoBecTHOMY  MpPHOOpPETATEN0)  TAaKOro  cHenudHUYIecKoro  BUIA
MMYIIIECTBA, KaK >KUJIOE MOMENIEHHE, B TOM YHCJE B Kaue€CTBE MaTepUaibHOMN
rapaHTUM TIpaBa Ha JKWIWIIE, W TNpPEeIHA3HAYEHHOW [JIs Ccly4daeB, Korja
COOCTBEHHUK JKWJIOTO TIOMEIIEHUS HE BIpaBe €ro ucTpedoBaTh OT
J0OpPOCOBECTHOrO IpUOOpeTaTens, a Takke Korga oT J00pOCOBECTHOTO
npuoOpeTaTesisi KWUJIOe TMOMEUeHUE ObUJI0 HUCTPeOOBAHO W €CJIM MO0 He
3aBUCSIIUM OT HUX MMPUUYMHAM B COOTBETCTBUU C BCTYNUBIINM B 3aKOHHYIO CHITY
pellIeHrEM CyJla O BO3MEIIEHUH UM BpeJa, IPUUUHEHHOTO B pPe3yJbTaTe yTpaThl

YKa3aHHOro HMMylmecCTBa, B3bICKAHHMC II0 HCIIOJHHUTCIBHOMY JOKYMCHTY HC
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MPOU3BOJMIOCH B TEUEHHE OJTHOTO T'OJa CO JHSA Haudaja MUCUUCICHHS CPOKaA IS
NPEABABICHUS 3TOTO TOKYMEHTA K UCIIOJHEHHUIO.

Tak, U3 MOSICHUTEIIBHON 3alIMCKU K IMPOEKTY yKazaHHOro denepanbHOro
3aKOHa U ero (PMHAHCOBO-3KOHOMHYECKOT0 00OOCHOBAHUS CIEeyeT, YTO, BBOJS B
MPAaBOBOE  PETYJUPOBAHUE  HOPMY, NpEelyCMaTPpUBAOLIYI0O  Pa30BYIO
KOMIIEHCAIMIO 3a c4deT Ka3Hel Poccuiickon ®enepanuu, 3aKOHOIATENb
npeciieoBail  Iedib  BO3MENIEHUS  COOCTBeHHHKY  (10OpocoBecTHOMY
nproOpeTaTeI0) MOTePh, BEI3BAHHBIX YTPATOW MpaBa COOCTBEHHOCTH Ha YKHUJIOEC
MOMEIIEHUE, HE3aBUCMMO OT BHUHBI TOCYyAapcTBa, T.€. TOrAa, KOrJa IMpaBO
COOCTBEHHOCTHU OBLIO YyTPAUYCHO MM HE MO BUHE paOOTHUKOB PETUCTPHUPYIOIIETO
opraHa, a B pe3yjbTaTe AeUCTBUN TpeTbux juil. [lo MHEHUIO CyOBeKTa npasa
3aKOHOJATEJIbHOW WHUIIMATUBBI, OTCYTCTBUE J(PHEKTUBHO JAEHCTBYIOIIETO
MEXaHuU3Ma KOMIIEHCAllMM yiiepba B TaKuUX CiydasXx SBISETCS CEPbhE3HBIM
dbakTopoM pHUCKa Ha  PBIHKE HEABMWKHUMOCTH, a  BO3MOXHOCTh C
HE3HAYUTEJIbHBIMU (PUHAHCOBBIMU 3aTpaTaMM YIYUYIIUTh CUTYalHIO CTajia Obl
CYIIECTBEHHbIM CTHUMYJIOM [Ji MPHUBJICYECHUS HWHBECTULUHUN B ITOT CEKTOP
SKOHOMHUKH.

3.3. Koncturynuonnsit Cyn Poccutickoit deaepanuu B OnpeaeaeHUu OT
25 centsa0ps 2014 roma Ne 2116-O ykazan, 4TO NOYHKT 2 CTaTbH 311
@®enepanpHoro 3akoHa «O TrocyJapCTBEHHOM pErucTpauuMu IpaB  Ha
HEJIBMKUMOE HMMYLIECTBO M CJIEJIOK C HHUM)» HampaBlIEeH Ha MPEIOCTABIECHUE
NOMOJHUTEIBHBIX  TapaHTUW  3allUThl  HMMYIIECTBEHHBIX  MpaB  JIUII,
MEPEUYUCICHHBIX B MYHKTe | JaHHOW cTaThbU, U MPHU ITOM HE MPENSTCTBYET
BO3MEILICHHUIO Bpela, IPUYMHEHHOTO JAHHBIM JIMIAM B PE3YJIbTaT€ HE3aKOHHBIX
nericTBui  (0e3meicTBUs) TOCYIapCTBEHHBIX OPraHOB, OPTraHOB MECTHOTO
CaMOYIpaBICHUSI JUOO MOJKHOCTHBIX JIMI] 3THX OpraHoB. M3 »3Toro xe
MMOHUMaHUs OCHAapUBAEMON HOPMBI UCXOJUT B PAJI€ CIAy4aeB M MPAKTHUKA CYJIOB
obmeit ropucauknuu, B Tom uncie BepxoBroro Cyna Poccuiickoit deneparun

(ompenenenue ot 28 Hos16pst 2011 rona).
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NupiMu  ciioBamMHu, yKa3aHHBIM IIPaBOBOM MEXAaHHU3M HAXOLUT CBOE
obocHoBaHMEe He B mnoyiokeHusx crtatbu 53 Konctutyuum Poccuiickoi
Oenepanun, a B HopMax crtarei 1, 15, 19 u 35 Koncturyuun Poccuiickoi
@enepanny BO B3aUMOCBS3U C €€ craTbeil 40 U MMEET CBOEH LIENBIO HE IMTOJHOE
BO3MEIIEHUE MPUUYUHEHHOIO0 JHUIy yliepbda, a YacTUYHYI0 KOMIIEHCAIUIO
BO3HUKIIMX HETAaTUBHBIX MOCIEICTBUH, CTUMYJIHUPOBAHUE ydacTus B 00opoTe
KUJIBIX TIOMEIIEHHUM, a B HEKOTOPBIX CIIydasgX — TakKXKe JOINOJHUTEIbHYIO
rapaHTHIO MpaBa Ha JKIIHIIE. [IpH 3TOM, 110 cMBICIy cTaThu 31 dexepanbHOro
3akoHa «O rocyIapCTBEHHOW PErMCTpaldy MPAaB HA HEABMKMUMOE UMYILECTBO U
CIEJIOK C HUM», HEIIPEMEHHBIM YCIIOBHUEM BBIILJIAThl KOMIIEHCAIMU SBISAETCS TO,
YTO JIUIO TMPEANPHUHSATIO HEOOXOAMMBbIE YCWIMS K  BOCCTAHOBJIEHUIO
HapyIIEHHOTO MpaBa B OOBIYHOM TMOPAJNKE, HO MO HE 3aBUCAIIUM OT HETO
00CTOSITENIbCTBAM HE JOCTHUIJIO YCIeXa.

[Tonoxenuss gaHHOW CTaThU, TakKuM O0Opa3oM, B CHJIYy CBOEro
npeHa3HAYCHUS HE TpeOyIOT YCTaHOBJICHUS 00CTOSITENbCTB,
CBUAETEIbCTBYIOIIMX O  COBEPIIEHWH  PETUCTPUPYIOIIMMU  OpraHaMu
HEMPaBOMEPHBIX JENUCTBUM, — MOJOOHbBIE IEHCTBHUS BIEKYT OTBETCTBEHHOCTH 32
Bpell, NPUYMHEHHBIM TOCYIapCTBEHHBIMM OpraHamMu, OpraHaMU MECTHOTO
CaMOyNpaBJIeHUsA, HX JOJUKHOCTHBIMH JIMIIAMH, B  COOTBETCTBYIOLIEM
rpa)KJ1aHCKO-TIPABOBOM HOPSIKE.

He npenmnonaraercs npu 3TOM M UCCIEIOBAaHHUE BOMPOCA O MPUBEAMINX K
yTpaTeé COOCTBEHHHMKOM  (IOOpPOCOBECTHBIM  IpuUoOpeTaTesieM)  KHUJIOTO
IIOMELICHUS IMPAaBOMEPHBIX JIEUCTBUAX PETUCTPUPYIOLIEr0  OpraHa, W,
cooTBercTBeHHO, ctaths 16 T'K Poccuiickoit Pemepamuy, peryiHpyrOLas
BOIIPOCHI KOMIICHCAIIMU 33 IIPAaBOMEPHBIEC JAEHCTBUS I'OCYJAapCTBEHHBIX OPraHOB
U OPraHOB MECTHOTO CaMOYIIPaBJIEHMS, B JNAaHHOM Clydae IPHUMEHEHUIO HeE
ITOJIJIEKUT.

Takum 00pa3oM, rocyapcTBO B YKa3aHHOM CJIy4dae BBICTyNAeT HE Kak
CTOPOHA B OTHOLICHUAX IOPUIANYECKON OTBETCTBEHHOCTH, HE KaK IPUYUHUTEIb

Bpena (uto TpeOoBajo Obl MOJHOrO BO3MEIICHHS MPUYMHEHHOT'O BpElla) U HE
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KaK JOJDKHUK II0 JEJUKTHOMY O00s3aTeNnbCTBY, a Kak MyOJau4yHas BIacCTh,
Opra’u3ymolnas CUCTEMY KOMIIEHCAIMU 3a cyeT Ka3Hbl Poccurickon denepanuu
COOCTBEHHUKAM JKUJIOTO MOMEIIEHUs, KOTOPble HE MOTYT €ro MCTpeOoBaTh OT
JOOPOCOBECTHBIX MpuoOpeTareneid, U A0OPOCOBECTHBIM MpUOOpeTaTessiM, OT
KOTOPBIX OBIJIO UCTPEOOBAHO KHIIOE MOMEILIEHUE .

HUcnons3ys  mnma  ompenelieHus  OPEeNesioB  IIPaBOBOW  3aILMTHI,
npemocTaBisieMoii cratbeil 311 demepanpHoro 3akoHa «O TOCYIapCTBEHHO!
perucTpalvu NpaB Ha HEJABHKMMOE MMYLIECTBO M CAEJIOK C HHUM» B paMKax
IPaBOOTHOIEHUI c nyOJIMYHO-TTPABOBBIM DJIEMEHTOM, MIOHATHUE
«KOMIIEHCALUs», 3aKOHOJATEeIb yKa3blBa€T HAa TO, YTO OHA MOXET OBbITh KakK
MOJIHOM, TaK M YaCTUYHOM, OJIHAKO BO BCEX ClIydyasgx TOCYAapCTBO,
3aMHTEPECOBAHHOE B CTA0MJIBHOCTH TPaXJAaHCKOTO 000poTa, B YACTHOCTHU
obopoTa HEABMKUMOCTH, M OTHOIIEHUH COOCTBEHHOCTH, a TakKXke B
oOecrieueHUH MpaBa TpakJaH Ha KWIHIIEe, OepeT Ha ceOdsl COOTBETCTBYIOIIEE
¢unancoBoe 00s3aTenbcTBO. C ATON TOYKM 3pEHUS YCTaHABIMBAIOIINE JAHHYIO
KOMIICHCAIIMI0  3aKOHONOJOXEHHS HE BCTYNAalOT B  IPOTUBOPEUYUE C
KOHCTUTYIITMOHHBIMU TPEOOBAHUSIMH.,

4. Kouctutyunonusiii Cyn Poccuiickoit ®enepainuu B psifie pelIeHUN
OIICHMBAJ B Ka4€CTBE HE COOTBETCTBYIOIIECH KOHCTUTYIIMOHHBIM TPEOOBAHUSAM
CUTyallMl0, KOIJa HETOYHOCTh, HEICHOCTh U HEOIPEAECICHHOCTh 3aKOHA
NOPOXAAIT  BO3MOXKHOCTH  HEOJHO3HAUYHOTO  €r0  HCTOJKOBaHUSA W,
CJIEIOBATEIbHO, IPOU3BOJBHOTO MPUMEHEHHUsS, YTO BONPEKU MPUHIHUIAM
pPaBEeHCTBA U CIPABEJIMBOCTH, U3 KOTOPBIX BBITEKAET OOpaIleHHOE K
3aKOHOJAaTeNI0 TpeOOBaHWE HEABYCMBICICHHOCTH TMPABOBBIX HOPM U HX
COIVIACOBAHHOCTM B CHUCTEME JEUCTBYIOLIETO IIPAaBOBOIO PEryJIMPOBAHUA,
MNPUBOAUT K NPOTUBOPEUYMBON MPaBONPUMEHUTEIbHON MpPaKTUKE, OCiadiser
rapaHTUd TOCYJapCTBEHHOM 3alllUThl MpaB, CBOOOJ W 3aKOHHBIX HHTEPECOB
rpaxjan (nmocranosyueHus oT 15 utonst 1999 roma Ne 11-I1, ot 27 mas 2003 rona

Ne 9-IT m ot 27 mas 2008 roga Ne 8-I1).


consultantplus://offline/ref=C1E7604DFB1F403A75E9EB4E8B2D656FFEE86BEFD98150C92255C65476y2Q
consultantplus://offline/ref=C1E7604DFB1F403A75E9EB4E8B2D656FF8E967E9D98150C92255C65476y2Q
consultantplus://offline/ref=C1E7604DFB1F403A75E9EB4E8B2D656FFBEC67EDDB8150C92255C65476y2Q
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4.1. PaccmaTpuBaeMble B HACTOAIIEM J€J€ 3aKOHOMOJIOKEHUSI — MPUTOM
YTO OHM TMPECHEAYIOT KOHCTUTYLHMOHHO 3HAYMMbIE 1€l — HE OTBEYAIOT
Ha3BaHHBIM KOHCTUTYLIHOHHBIM KPHUTEpPUSIM. DTO MOATBEPKIACTCS MPAKTUKON
UX MPUMEHEHHUS, aHAJIN3 KOTOPOU CBUAETEIBCTBYET O TOM, UTO CY/Ibl BO MHOTHX
CIydasiX OTKa3bIBAlOT B YJIOBJIETBOPEHUHM HCKOBBIX TpeOOBaHUI 3asiBUTEJCH,
TPaKTysl 3TH 3aKOHOIOJOXKEHHUS KaK MOJJIeKalue MPUMEHEHHUIO TOJBKO MpHU
YCTaHOBJICHUU dakrta HEMPaBOMEPHBIX NencTBUi KOMIIETEHTHOT O
roCyJapCTBEHHOTO OpraHa IMpHU PETHCTpPAllMU TpaB Ha >KWIOE MOMEIIeHUEe, B
pe3yJsibTaTe KOTOPBIX JIMIO JIUIIHUIOCHh 3TOr0 UMYIIECTBA. Takoe TOJIKOBAaHHUE BO
MHOTOM OGYCIIOBIMBACTCS TeM, 4TO cTaThsd 31' momelnena 3akoHomaTeneMm B
rnaBy V «OTBETCTBEHHOCTh MPHU TOCYJAPCTBEHHOW perucTpanuu IpaB Ha
HeJBIKUMOe umylectBo» denepanbHoro 3akoHa «O rocygapcTBEHHOU
perucTpanuu NnpaB Ha HEJIBUKUMOE UMYIIIECTBO U CIIEJIOK C HUM .
HeonpeneneHnocTh B MOHUMaHUU TOJIOKEHUH JTaHHOW CTAaThH, a 3HAYUT,
U B MPABONPUMEHEHUH MOXET BO3HUKATh TAKXKE B CBSI3U C TE€M, YTO TEPMHUH
«KOMIICHCALMs» B  JEHUCTBYIOIIEM 3aKOHOJATENIbCTBE YNOTPEONseTcs B
Pa3IMYHBIX 3HAYEHMSX: KOMIIGHCAIlUs MOXET IOHMMAaTbCcs Kak crocod
BO3MEIIECHHUS BpeJa B TeX cllydyasX, KOrja Bpel He MOAAAeTCs TOYHOMY
UCUMCIICHUIO  (Hampumep,  KOMIIEHCAIlMsl ~ MOpajJbHOrO  Bpeaa),  Kak
aJbTEpHATHUBHBIA  CcIIOCOO  BO3MENICHHUS  OTAEIbHBIX  BHJOB  YOBITKOB,
IPEIyCMOTPEHHBIX 3aKOHOM (Hampumep, MpU HAPYIICHUU HHTEIIEKTYalbHBIX
npaB), Kak ¢opMa B3aMMOPACYETOB MEXAY YYaCTHUKAMU HMYIIECTBEHHOTO
obopora (Hampumep, B Ciydae NpeKpalleHus JJOoroBopa IMOapsna), Kak
nomoNHUTENbHAS (mTpadHas) CaHKIMS MOMHUMO BO3MEIICHUS Bpeaa, a TaKkKe
Kak crenuduyueckas 00s13aHHOCTD JIMIIA, HE SBIISIIONMIETOCS TPUINHUTEIIEM Bpea
(HampumMmep, MpU BO3MEIIEHUH Bpeda, MPUYMHEHHOT'O BCIEACTBUE pa3pyIlIeHUs,
MOBPEXKICHUS 00BEKTa KATUTAIBHOTO CTPOUTEIHCTBA).
MHOT03HaYHOCTh HOPUIMYECKOTO TEPMUHA «KOMIIEHCALIMs» HallaraeT Ha
3aKOHOJaTelsi 00s13aHHOCTh UCTI0JIH30BAaTh €r0 TAKUM 00pa3oM, 4TOOBI TpaBOBas

. . . 411
NpUpOAa Pa3oBOM KOMIIEHCALMU, YCTAHOBJIEHHOM cTaThed 31° denepanbHOrO



17
3akoHa «O rocyIapCTBEHHOUN pErucTpaluy MpaB Ha HEJBUKUMOE UMYILECTBO U
CIEJIOK C HHM», W YCIOBHUS pealu3alMu IpaBa Ha Hee ObUIM MOHSITHBI
MPAaBONPUMEHUTEIIBHBIM OpraHaM. B pe3ynbTate HONMyHIEHHOrO 3aKOHOJATEIEM
OTCTYIUIEHUSI OT MPaBUJ HOPUAUYECKON TEXHHKU CYAbl B PSAJI€ CIIy4aeB
OTOXJECTBIISIM TPEAYCMOTPEHHBIM JTAaHHOM CTAaTbEW IPABOBOM MEXaHU3M C
TE€M, KOTOpPBIM 3akperyieH B ctatbe 31 manHoro ®enepanbHOro 3akoHa o0
OTBETCTBEHHOCTH KOMIIETEHTHBIX OPraHOB MPU TOCYJAPCTBEHHON pETUCTpaLUU
paB HA HEJBUKUMOE UMYILIECTBO U CJEJIOK C HUM.

4.2. HeompeieieHHOCTh B MOHUMAHUM MIPABOBOM MPUPOJIBI KOMIIEHCAIIHH,
MpPEyCMOTPEHHOH TonoxkeHnsaMu  cratbu 310 ®emepanbHoro 3akoHa «O
rOCYJJapCTBEHHOW PETrUCTPAlUM MPaB HA HEABUKHUMOE MMYIIECTBO U CHEJOK C
HUM», MOrjia Obl OBITH HE CTOJIb OIIYTUMOM, €CiIu OBl 3TU TMOJIOKEHUS OBLIH
CBOEBPEMEHHO KOHKPETHU3UPOBAHBI B MOA3aKOHHOM aKTe, KacarolleMcs MopsiaKa
€€ BBIILJIATHI.

Koncturynuonnsii Cyn Poccuiickoit ®denepanuu, oOpamasich B CBOUX
pelIeHns X K mpobiemMe Bo3J0KeHus: GefepaibHbIM 3aKOHOM HOPMOTBOPUYECKHUX
nosiHoMounii Ha IIpaBurensctBOo Poccuiickoir Penepanuu, KOTOPOE B CHIY
cratbu 115 (wacts 1) Koncturynum Poccuiickoit ®@enepainuy Ha OCHOBAHUM U
Bo ucnonHenue Koncturynuu Poccuiickoit denepamnuu, denepanbHbIX 3aKOHOB,
HOpMATHUBHBIX  yka30B lIpe3mmenra Poccuiickoin  @Denepanuum  U3Ia€T
MIOCTAHOBIICHUS M PACIIOPSKEHHsI, 00ECIIEYNBAET UX UCIIOJHEHUE, TOJYEPKUBAT,
YTO KOHCTUTYHHOHHas oOs3aHHOCTH IIpaButennsctBa Poccuiickoit deneparun
M0 MPHUHSATUIO TOCTAHOBICHUH B TOPSIJAKE HMCIOJHEHUS OJAHKETHBIX HOPM
dbenepanbHBIX 3aKOHOB UMEET ocoboe 3HAYCHHUE; OTCYTCTBUE
[IPABUTEIILCTBEHHBIX HOPMATHBHBIX IIPAaBOBBIX AaKTOB, KOHKPETHU3UPYIOLINX
HOpPMY 3aKOHa, IPUBOJUT K TOMY, UTO HOpMa JUOO HE AEHUCTBYET BOMPEKHU BOJIE
3aKOHOJaTeNs, JHMOO0 TOPOXKIAeT NPOTHUBOPECUHMBYIO CYIACOHYIO TPAKTHKY
(IToctanoBnenue ot 14 mast 2009 roga Ne 8-IT).

TpebGoBanne myHKTa 3 CTaThu 311 ®denepanpHoro 3akoHa «O

rOCyJapCTBEHHOW PETrHMCTPALUU MPaB HA HEABUKUMOE MMYLIECTBO U CHEJIOK C
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HUM», oOs3biBatomiero IlpaButenbctBo Poccuiickoit denepannu paszpabdboraTh
MOPSAOK BBIILJIATBI Pa30BOM KOMIIEHCAMM 3a c4eT KaszHbl Pocculickon
@enepanny, 00 CUX IMOP HE HCIOJIHEHO, HECMOTPS Ha TO 4YTO CO JHA €TO
ycTtaHoBieHus: DenepaibHbiM 3aKkoHOM oT 30 nekabps 2004 roma Ne 217-D3
npouuio 0oJjiee AecsITH JIeT. DTO OOCTOATENbCTBO CYIIECTBEHHO 3aTpPyAHSET
pealM3anui0 IpaBa Ha pPa30BYyKH KOMIIEHCALMIO TpaXXJaHaMH, KOTOpbIE
BBIHYXJI€Hbl NIpUOEratb B COOTBETCTBYIOIIMX CIyd4asiX K Cy/leOHOMY MOPAIKY,
XOTS 3aKOHOJIATENb HE OTPAHUYMII PEATIN3ALMIO JAHHOTO MPaBa UCKIKOYUTEIBHO
CyneOHOM mpoueaypoi.

5. Takum 06pa3soM, monoxeHus cratbu 31' demepanpHoro 3axona «O
rOCyJapCTBEHHON pETUCTpALlMU NPaB Ha HEJIBUKUMOE UMYLIECTBO U CHEJIOK C
HUM» He cooTBEeTCTBYIOT KoHcTuTymuu Poccuiickoit @enepanuu, ee ctatbsiMm 19
(actp 1), 35 (uacth 1), 40 (gacte 1) u 55 (dacth 3), B TOI Mepe, B Kakoll — ¢
ydeToM HX Mmecta B cTpykrype PDenepanbHoro 3akoHa «O rocynapCTBEHHOMU
perucTpanuy 1npas Ha HEJIBHKUMOE UMYLIECTBO U CIAEIOK C HUM» U IIOHUMAHUSA
B IIPAaBOINPUMEHUTEIBHON IPAKTUKE — JTU IMOJOXKEHUA IO3BOJISIIOT Cylam
OTKa3blBaTh B BBIIUIATE  Pa30BOM  KOMIIEHCAlUU  JOOPOCOBECTHOMY
nproOpeTaTesto, OT KOTOPOro ObLIO HCTPEOOBAHO KUJIOE MTOMEIIEHHE, CChUIASICh
Ha OTCYTCTBHE OCHOBAaHMH U1 IPUBIEYEHUS TOCYAAPCTBEHHOI'O OpraHa K
OTBETCTBEHHOCTH 3a HE3aKOHHbIE JeicTBUs (Oe3neiicTBUE), CBA3aHHBIE C
MPOU3BOJMBIIECHCA UM TOCYIAapCTBEHHOW pPErucTpamyer IMpaB HAa YKa3aHHOE
KUJI0€ TTIOMEIIECHUE.

Hcxons U3 U3I0KEHHOTO U PYKOBOJACTBYSCH CTaThsIMHU 471, 71, 72, 74,
75, 78, 79 wm 100 deaepanbHOTO KOHCTHUTYIIMOHHOTO 3akoHa «O
Koncturynmonnom Cyne Poccuiickoit @enepanun», Koncturynuonusii Cya

Poccuiickoit @enepanuu
NOCTAaHOBMUI:
1
1. Ilpusnats mnonoxeHus crtarbu 31° @enepanpHoro 3akoHa «O

rOCYJapCTBEHHOW PETUCTPALUM NPaB HAa HEIBMKMMOE UMYIIECTBO U CIEJIOK C

HUM» He coorBercTByromumu Kouctutynuu Poccuiickoin @enepanun, ee
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cratbsiM 19 (wacth 1), 35 (wacts 1), 40 (wacth 1) u 55 (vacth 3), B TOM Mepe, B
Kakol ¢ ydyetroM Mecta B cTpykTtype DenepanpHoro 3akoHa «O
rOCyJapCTBEHHOW PETrHUCTPAlUM MPAB HA HEJIBMIKMMOE HUMYILIECTBO M CHEIIOK C
HUM» M TI0 CMBICIY CJIOKHUBIIEKUCS MPABONPUMEHUTEIbHON NPAKTHUKU 3TH
MOJIOKEHUSI HE JONMYCKAaIOT BBIMJIATY JO0OpPOCOBECTHOMY MpHOOpeTaTento, OT
KOTOPOTO OBLIO HUCTPEOOBAHO MKUJIOE MOMEIIEHHE, Pa30BOM KOMIICHCAIUU 3a
cueT Ka3Hbl Pocculickonn denepauuu — B ciydasX, KOrja o He 3aBUCSALIAM OT
HETO NMPUYMHAM B COOTBETCTBUU CO BCTYNUBIIMM B 3aKOHHYIO CUJY PEIIEHUEM
CyJla O BO3MEUICHUHU €MY BpeJa, MIPUYMHEHHOTO B PE3yjbTaTe yTPaThbl TAKOTO
MMYIIIECTBA, B3BICKAHUE IO MCHOJHUTEIBHOMY JOKYMEHTY B TE€UEHUE OJIHOTO
rojia co JHS Havaja UCUUCIEHUS CPOKa Uil MPEIbSABICHUS 3TOTO JOKYMEHTA K
UCTIOJTHEHUIO HE MPOU3BOJUIOCH, — MO MOTHUBY OTCYTCTBUS OCHOBAHUM JIs
MPUBJICUCHUSI KOMIIETEHTHOTO FOCYJIApCTBEHHOTI'0 OpraHa K OTBETCTBEHHOCTH 3a
HE3aKOHHBIC JeicTBUsA (Oe3aeiicTBUE), CBSI3aHHBIE C MPOU3BOJUBIICHCT UM
roCcyJapCTBEHHOM pEerucTpauueil npaB Ha yKa3aHHOE JKUJIO€ MTOMEIICHHE.

2. IlpaBompuUMEHMTENbHBIE PEIIEHUS, B CBSI3U C KOTOPBIMHU TpaxaaHe
Kuszuk Bukropus AnexkcanapoBHa u Ily3sipun [lerp HukomaeBuu obpatunuch B
Koncturyunonnsii Cyn Poccuiickoit ®eneparuu, €ciid OHU OCHOBAHbI Ha
MONOXKEHMSIX ~ cTatbd 311 @epnepasnibHOoro  3akoHa «0O  rocynapcTBEHHOMN
pErucTpanuu npaB Ha HEABUKMMOE UMYILECTBO U CHIEJIOK C HUM» B TOM acIleKTe, B
KakOM OHHM IpU3HaHbl B HacTtosiuieM IlocTaHOBIEHMH HE COOTBETCTBYIOUIMMH
Konctutyunu Poccutickonn @eaepanuu, moiekaT IepecMOTpy B YCTAHOBIICHHOM
MOPSAZIKE, €CIIN I 3TOr0 HET WHBIX MPEMSTCTBUM.

3. Hacrosimee [locTanoBieHre OKOHYATENBHO, HE MOJICKUT 00KajIOBaHHUIO,
BCTyHaeT B CHJIYy CO JHS OQUIMATBLHOTO OMyOJWKOBAaHMS, JCHCTBYET
HEMOCPEJICTBEHHO ¥ He TpeOyeT TMOATBEPXKICHUS JPYrUMU OpraHamMu W
JOJ>KHOCTHBIMH JIMI[AMH.

4. Hacrosimee  IloctaHoBieHue  MOJJEKUT  HE3AMEIJIUTEILHOMY
onybonukoBaHuto B «Poccuiickoir raszere», «CoOpaHMHM 3aKOHOJATEIbCTBA

Poccuiickoit @enepanun» u Ha «OQdUIMATBHOM HHTEpPHET-NOPTaie MPaBOBOU
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uHGopMarm» (WWW.pravo.gov.ru). IlocranoBienue J0KHO ObITH OMYyOJIMKOBAHO

takke B «BectHuke Konctutynmonnoro Cyna Poccuniickont @enepannny».

Koncturynnonssiii Cyn
Poccuiickoit @enepannu

Ne 13-11



